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On March 21, 2012, the u.S. 
Department of the Treasury, 

the u.S. Department of Labor, and 
the u.S. Department of Health 
and Human Services (referred to 
herein, either individually or in 
any combination of these or cer-
tain other federal government 
sources, as the “Government” or the 

“Obama Administration”) published 
an Advance Notice of Proposed 
Rulemaking (ANPRM) in the Federal 
Register.1 The ANPRM contemplates 
a potential proposed amendment to 
the final rule published in the Federal 
Register by the Government on 
February 15, 2012, that forces health 
care plans to include abortion-induc-
ing drugs, sterilization procedures, 
contraceptives, and related educa-
tion and counseling.2

With the ANPRM, the 
Government continues to unjustifi-
ably burden the freedom of individu-
als and institutions that, for religious 
or moral reasons, object to paying 
for, providing, facilitating, or par-
ticipating in health insurance plans 
that include or facilitate access to 

these services. First, the ANPRM 
represents a fundamentally flawed 
approach to religious freedom where 
one class of religious institutions will 
receive one level of protection under 
the final rule published February 15, 
2012, and another class of religious 
institutions will receive a differ-
ent level of protection under the 
potential proposed accommodation 
discussed in the ANPRM. Second, 
the ANPRM fails to comprehend the 
full scope of beliefs and stakehold-
ers requiring protection. Third, the 
ANPRM completely ignores impor-
tant objections of certain stakehold-
ers. Fourth, for those who would 
actually qualify, the potential pro-
posed accommodation envisioned by 
the ANPRM is riddled with problems.

As the Government itself states, it 
is “essential” that plan sponsors and 
issuers have “certainty” about their 

“rights” and “responsibilities.”3 Not 
only does the ANPRM fail to provide 
such certainty,4 it actually increases 
uncertainty by raising more ques-
tions than it answers about a vari-
ety of unworkable and otherwise 

defective proposals that represent a 
fundamentally flawed approach to 
protecting religious and moral con-
science and fail even to address cer-
tain core objections of many stake-
holders. In the meantime, the final 
rule published by the Government 
on February 15, 2012, remains in 
effect, the so-called safe harbor fails 
to resolve the fundamental prob-
lem,5 and already 56 parties have 
been forced to resort to litigation in 
federal courts to clarify their obliga-
tions and protect their freedom.6 

The Government should not pro-
mulgate regulations that trample 
religious or moral objection to paying 
for, providing, facilitating, or partici-
pating in health insurance plans that 
include or facilitate access to abor-
tion-inducing drugs, sterilization 
services, contraceptives, and related 
education and counseling. The 
Government should change course 
now by withdrawing the ANPRM 
and replacing it with a rule that 
would suspend the mandate as to 
these services while the Government 
figures out how to fully protect the 
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religious and moral conscience of all 
Americans.

Background
The advance notice of proposed 

rulemaking published on March 21, 
2012, is just the latest in a series of 
actions taken by the Government 
with respect to forcing health care 
plans to include abortion-inducing 
drugs, sterilization services, contra-
ceptives, and related education and 
counseling.

March 2010—Congress Enacts 
and President Obama Signs the 
Patient Protection and Affordable 
Care Act. In March 2010, Congress 
enacted, and President Obama 
signed, the Patient Protection and 
Affordable Care Act (PPACA).7 
The PPACA added to federal law a 
requirement that group health plans 
and health insurance issuers offering 
group or individual health coverage 
provide coverage for and not impose 
cost sharing for preventive services.8 

This government intrusion into 
private choice in health care, com-
bined with the enormous discretion 
afforded to federal agencies in imple-
menting it, is the root of various 
problems, including the violations 
of religious and moral conscience at 
issue in the ANPRM.

July 2010—Obama 
Administration Issues the 
Preventive Services Mandate. In 
July 2010, the Government published 
an interim final rule to implement 
the PPACA provision that forces 
health care plans to include certain 
preventive services without cost 
sharing.9 This interim final rule 
assumed that “increases in insur-
ance benefits will be directly passed 
on to the consumer in the form of 
higher premiums.”10

The interim final rule did not 
identify the preventive services 
for women that must be covered 

by health insurance policies and 
employer health plans subject to the 
mandate. Rather, consistent with the 
PPACA, it stated that those services 
would be identified in guidelines 

“develop[ed]” by the Department of 
Health and Human Services, “sup-
ported” by the Health Resources and 
Services Administration (HRSA), 
and expected to be issued “no later 
than August 1, 2011.”11 

August 2011—Obama 
Administration Discretionarily 
Includes Abortion-Inducing 
Drugs, Sterilization Procedures, 
and Contraception Services 
in the Mandate. The Obama 
Administration was not required 
by the text of the PPACA statute to 
include abortion-inducing drugs, 
sterilization procedures, and contra-
ceptives in the preventive services 
mandate. Nevertheless, on August 
1, 2011, the Obama Administration 
did just that: Preventive services 
for women identified by the HRSA 

“guidelines” include “[a]ll Food and 
Drug Administration approved 
contraceptive methods, sterilization 
procedures, and patient education 
and counseling for all women with 
reproductive capacity.”12 Several par-
ties have since explained that “Food 
and Drug Administration approved 
contraceptive methods” include cer-
tain abortion-inducing drugs.13 

On August 3, 2011, the 
Government published amendments 
to the interim final rule of July 19, 
2010. The amendments gave HRSA 

“discretion” to include in its guide-
lines an exemption for “religious 
employers,”14 and HRSA exercised 
this discretion by including an 
exemption for religious employers 
in the guidelines.15 However, those 
amendments to the interim final rule 
gave HRSA no discretion regarding 
the scope of who would qualify for 
the “religious employer” exemption. 

Instead, they defined a religious 
employer as one that: 

1. Has the inculcation of religious 
values as its purpose; 

2. Primarily employs persons who 
share its religious tenets; 

3. Primarily serves persons who 
share its religious tenets; and 

4. Is a non-profit organization under 
section 6033(a)(1) and section 
6033(a)(3)(A)(i) or (iii) of the 
[Internal Revenue] Code.16 

According to the Government, 
“Section 6033(a)(3)(A)(i) and (iii) 
refer to churches, their integrated 
auxiliaries, and conventions or asso-
ciations of churches, as well as to the 
exclusively religious activities of any 
religious order.”17 This is a much nar-
rower standard than the standard for 
tax-exempt entities in general.18

February 2012—Obama 
Administration Finalizes the 
Mandate Without Adequate 
Protections for Religious and 
Moral Conscience. The “religious 
employer” exemption set forth in 
the August 2011 amendments to the 
interim final rule was extremely 
narrow and widely criticized. The 
Becket Fund for Religious Liberty 
explained that the exemption 
includes only a “vanishingly small” 
class of religious employers.19 The 
Alliance Defense Fund called the 
exemption “insulting,” and stated 
that no federal rule has defined 

“being ‘religious’” in such a “nar-
row[] and discriminator[y]” way.20 
The u.S. Conference of Catholic 
Bishops described the exemption 
as “exceedingly crabbed.”21 For its 
own part, The Heritage Foundation 
explained that the exemption was so 
narrow that it could be viewed as no 
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less than a “premeditated squeeze on 
conscience.”22

Despite these criticisms, the 
Obama Administration announced 
that it would finalize the mandate 
without budging an inch on freedom 
of religious and moral conscience.23 
And on February 15, 2012, the Obama 
Administration did just that—it pub-
lished the rule mandating abortion-
inducing drugs, sterilization proce-
dures, and contraceptives “without 
change.”24 What one law firm has 
called “the stingiest definition of a 

‘religious’ organization ever to appear 
in federal law” is now the law of the 
land.25

March 2012—Obama 
Administration Publishes 
Advance Notice of Proposed 
Rulemaking Seeking Comments 
on the “Accommodation” 
Proposed by the President. At the 
same time that it announced it would 
finalize the preventive services man-
date rule without change the Obama 
Administration also stated that, for 
one year, it would not enforce the 
requirement in certain cases. The 
stated purpose of this temporary 

“safe harbor” was to give nonprofit 
employers who, based on religious 
beliefs, do not currently provide con-
traceptive coverage in their insur-
ance plans, “an additional year” to 

“adapt” to the mandate.26 
Some stakeholders in this debate 

were dissatisfied with being told 
by the Obama Administration 
that they could have an extra year 
to figure out how to violate their 
religious or moral beliefs.27 The 
Government’s next step led directly 
to the ANPRM. Faced with intensi-
fying public opposition, President 
Obama announced that he would 

create an “accommodation” for some 
of the objectors who did not qualify 
for the narrow religious employer 
exemption established in the final 
rule.28 This so-called accommoda-
tion would not replace or expand the 
narrow religious employer exemp-
tion in the final rule. Rather, it would 
create a different set of  require-
ments for some, but not all, of those 
who objected to being excluded 
from the narrow religious employer 
exemption. 

On March 21, 2012, the Obama 
Administration issued an advance 
notice of proposed rulemaking 
seeking public comment on various 
ideas for implementing the proposed 

“accommodation” announced by the 
President.29 

Thus, the ANPRM is not a rule. 
It is not even a proposed rule. The 
ANPRM is only a request for com-
ments on a potential new rule. The 
final rule published on February 15, 
2012, remains in effect.

The ANPRM Offers a 
Fundamentally Flawed 
Approach to Protecting 
Religious Freedom and 
Should Be Withdrawn 
Immediately

Though actually the starting 
point for a new rulemaking process, 
the stated purpose of the ANPRM is 
to “develop and propose changes to 
the final regulations” published on 
February 15, 2012.30 However, the 
ANPRM does not propose to replace 
the extremely narrow religious 
employer exemption finalized in that 
rule. Rather, the ANPRM proposes to 
develop an entirely different “accom-
modation” that will apply to an 
entirely different class of religious 

institutions that do not qualify for 
the extremely narrow exemption 
included in the final rule.31

Such a “religious caste system”32 
approach to religious freedom is 
unacceptable. It is “patently wrong,” 
as the u.S. Conference of Catholic 
Bishops has stated, to claim that 
an organization is “not ‘religious’ if 
its purpose extends beyond incul-
cation of religious values, or if it 
substantially hires or serves persons 
other than co-religionists.”33 This 
approach discriminates against “the 
many religious organizations” that 
serve needy people outside their own 
worship communities.34 

They, and numerous other affect-
ed organizations, rightly reject the 
view that religious and moral beliefs 
are worthy of full protection only 
when expressed by co-religion-
ists in houses of worship, and the 
Government should to do the same. 
The Government should not engage 
in “religious gerrymanders” where 
some religious institutions “are ‘in’ 
and others are ‘out’” based on “who 
their teaching calls them to serve, 
how they constitute their workforce, 
or whether they engage in ‘hard-
nosed proselytizing.’”35

The ANPRM  
Contemplates an Inadequate 
Scope of Protection

The ANPRM also fails to com-
prehend the full scope of beliefs and 
stakeholders requiring protection. 

First, the ANPRM fails to contem-
plate protection for conscientious 
objections based on moral beliefs. 
unlike situations presenting issues 
of freedom with respect to uniquely 
religious matters, health care issues 
present a broad range of issues that 
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require moral consideration by reli-
gious and nonreligious individuals 
and institutions alike. Some of this 
moral consideration will be informed 
by religious beliefs, some of it will 
stem from reflections of a different 
nature, and some of it will involve 
both types of reasoning. In the con-
text of health care, it makes sense 
to protect conscientious objection 
based on moral beliefs as well as con-
scientious objection based on reli-
gious beliefs, and federal law includes 
precedent for doing just that.36 

Second, the ANPRM fails to 
contemplate protections for vari-
ous stakeholders. For example, the 
ANPRM fails to contemplate protec-
tions for nonreligious businesses 
owned or operated by individuals 
with religious or moral objections 
to complying with the mandate,37 
individuals who will be forced to 
subsidize the use of goods and ser-
vices by others that they do not use 
themselves for reasons of religious or 
moral conscience,38 and nonreligious 
insurance issuers who might object 
for any reason to being forced to 
participate in a scheme that violates 
the religious or moral beliefs of some 
of their customers. Some questions 
of freedom present concerns unique 
to religious institutions,39 but reli-
gious institutions are not the only 
stakeholders in this country with 
an interest in the freedom to oper-
ate according to their religious and 
moral beliefs. Religious and moral 
objections to paying for, provid-
ing, facilitating, or otherwise par-
ticipating in health insurance plans 
that include or facilitate access to 
abortion-inducing drugs, steriliza-
tion procedures, contraceptives, and 
related education and counseling are 
just as honestly held by individuals 
and nonreligious enterprises as they 

are by religious institutions. They 
too deserve protection.

The ANPRM Completely 
Ignores Certain Objections 
Raised by Many Stakeholders

For some individuals or institu-
tions, their religious or moral objec-
tion to the mandate might be limited 
to paying for or directly providing 
some or all of the mandated abor-
tion-inducing drugs, sterilization 
services, contraceptives, and related 
education and counseling. For other 
stakeholders, however, objection-
able cooperation would also include 
conduct such as “providing,” “facili-
tating,” or “participating in” health 
insurance plans that include or 
facilitate access to these goods or 
services.40

The ANPRM fails to contemplate 
protections for such objections. The 
Government states that its potential 
proposed policy is designed to pro-
tect religious institutions that object 
to having to “contract,” “arrange,” 
and “pay for” abortion-inducing 
drugs, sterilization procedures, 
contraception, and related educa-
tion and counseling.41 However, the 
Government makes clear that it is 

“particularly” interested in address-
ing objections to “funding” such ser-
vices,42 and the ANPRM includes no 
discussion of  how the Government’s 
proposed “accommodation” would 
accommodate objections to “provid-
ing,” “facilitating,” or “participat-
ing in” health insurance plans that 
include or facilitate access to such 
services. Failure even to consider 
objections to “providing,” “partici-
pating in,” or “facilitating” health 
care plans that include or facilitate 
access to abortion-inducing drugs, 
sterilization procedures, and con-
traceptives provides yet another 

reason to immediately withdraw 
the ANPRM and replace it with a 
rule that would suspend the man-
date as to these services until the 
Government is prepared to address 
questions of religious and moral 
conscience in a more serious way. 
The ANPRM cannot “accommodate” 
religious and moral objections that it 
fails to even recognize or consider.

The Limited 
“Accommodation” Envisioned 
by the ANPRM Is Riddled 
with Problems

For those limited number of 
stakeholders who would qualify, 
the Government envisions a nar-
row “accommodation” focused on 
objections to paying for, or directly 
providing, abortion-inducing drugs, 
sterilization procedures, and con-
traceptives. As set forth in the 
ANPRM, “an independent entity,” 
separate from the religious institu-
tion,43 would “provide contraceptive 
coverage directly to the participants 
and beneficiaries covered under 
the organization’s plan with no cost 
sharing.”44 under this approach, the 
independent entity would be pro-
hibited from imposing cost shar-
ing measures such as deductibles, 
co-insurance, or co-payments.45 
The independent entity would 
also be prohibited from imposing 
a “premium charge” for the sepa-
rate contraceptive coverage,46 even 
though the Government does not 
prohibit imposing premium charges 
with respect to any other preventive 
service subject to the mandate and 
even assumes that such charges will 
be imposed.47 In fact, the statutory 
phrase “shall not impose any cost 
sharing requirements” is interpreted 
by the Government in its implement-
ing regulation as “must provide 
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coverage for all of the following items 
and services, and may not impose 
any cost-sharing requirements (such 
as a copayment, coinsurance, or 
deductible) with respect to those 
items or services,” with no mention 
of premiums.48

The ANPRM envisions two dif-
ferent situations under which the 
potential proposed accommodation 
would be implemented. The first 
involves religious institutions that 
arrange for health insurance cover-
age through an insurance issuer that 
collects premiums and issues insur-
ance coverage. The second involves 
religious institutions that self-insure 
and contract with third party admin-
istrators (TPAs) to manage their self-
insured plans. With respect to both 
situations, the potential proposed 

“accommodation” fails.
Problems with Providing 

and Funding Abortion-Inducing 
Drugs, Sterilization Procedures, 
and Contraceptives Through 
Insurance Issuers. The poten-
tial proposed accommodation fails 
to satisfy objections to funding 
abortion-inducing drugs, steriliza-
tion procedures, and contraceptives 
in health insurance plans issued 
by insurance issuers. Though the 
ANPRM states that insurance issuers 
would be prohibited from charging a 
premium for the separate contracep-
tive coverage, there is no reason to 
believe that insurance issuers would 
not raise premiums on other ser-
vices to compensate for the coverage 
they are forced to provide for “free.” 
Indeed, state-level insurance regu-
lation is properly focused on ensur-
ing that issuers charge enough in 
premiums to cover expected claims 
costs, and failing to adjust premiums 
to pay for mandated services could 

undermine the financial solvency 
of insurers, potentially harming 
policyholders who bought protection 
against loss. Increases in premium 
costs might be related only indirectly 
to the services objected to, but such 
costs would pass directly to individu-
als and institutions that hold those 
objections.

The Government anticipates this 
objection by stating that contracep-
tive coverage “is at least cost neutral” 
and might even “save money.”49 The 
economics of this assertion are high-
ly suspect, but even accepting them 
for the purpose of argument only, 
the potential proposed accommoda-
tion still fails to satisfy the concerns 
of religious institutions that object 
to “funding” contraception. even if 
providing contraceptives results in 
no net increase in cost to the insur-
ance issuer, plan sponsor, or enrollee, 
funds must still be used to pay for 
contraceptives and those funds 
come from premiums. In this sense, 
for any premium-based insurance 
plan where abortion-inducing drugs, 
sterilization procedures, and contra-
ceptives are provided as part of that 
plan, the aggregation of the funding 
involved, and the fungibility of those 
funds, means that the very first pre-
mium dollar contributes to “funding” 
such services—even if providing such 
services results in a net decrease in 
overall costs to the insurance issuer, 
plan sponsor, or enrollee. The prin-
ciple involved is the same as that for 
the analogous hypothetical situation 
of a plan paying physicians to eutha-
nize terminally ill patients wishing 
to end their lives. Were a health plan 
to pay for such “services” it might 
very well have the economic effect 
of reducing aggregate plan costs and 
premiums, but that would not make 

physician-assisted suicide a “free” 
plan “benefit,” nor would it absolve 
those sponsoring or funding the plan 
from complicity in what many would 
view as an immoral practice.

Problems with Providing 
and Funding Abortion-Inducing 
Drugs, Sterilization Procedures, 
and Contraceptives Through 
Third-Party Administrators 
(TPAs). The proposal is even more 
defective when it comes to provid-
ing contraceptive coverage in self-
insured plans managed by third-
party administrators (TPAs). unlike 
insurance issuers, TPAs assume “no 
responsibility for funding claims” 
and do not receive “any premium 
to be used to fund claims.”50 Rather, 

“TPA pricing is based on the cost of 
providing claims administration and 
other ministerial services.”51 Forcing 
TPAs to pay for contraceptive cover-
age would mean that “the cost of 
administrative services across all 
clients will likely have to rise,”52 with 
the result that religious institutions 
would end up paying for these ser-
vices directly. 

The Government implicitly 
acknowledges this problem by 
suggesting a variety of alterna-
tive ways that TPAs might provide 
contraceptives “without using 
funds provided by the religious 
organization.”53 Comments filed 
in response to the ANPRM by the 
Self-Insurance Institute of America, 
Inc. (SIIA) explain the defects with 
the Government’s suggested mecha-
nisms for implementing the pro-
posed accommodation with respect 
to employer self-insured plans and 
the TPAs that those employers con-
tract with to administer their plans.54 
The SIIA is a trade association repre-
senting third-party administrators 
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of employer self-insured plans, and 
the Government should give seri-
ous consideration to their expert 
comments.

even the Government appears 
to acknowledge the problems with 
providing abortion-inducing drugs, 
sterilization services, and contracep-
tives through TPAs when it states 
that “nothing precludes a religious 
organization from switching from a 
self-insured plan to an insured plan 
such that a health insurance issuer 
rather than a third-party adminis-
trator is responsible for providing 
the contraceptive coverage.”55 But 
this is no solution. As explained 
above, the potential proposed accom-
modation fails to protect religious 
and moral conscience in the context 
of plans issued by insurance issu-
ers. Further, self-insuring provides 

“many cost and coverage advantages,” 
such as the ability to “better control 
costs and customize health plans to 
better meet the needs of [an employ-
er’s] workforce.”56 Forcing religious 
institutions to choose between these 
benefits and their conscience is no 
accommodation at all. On top of this, 
as the Government itself acknowl-
edges,57 self-insured plans are not 
subject to state insurance laws, and 
some religious institutions might 
opt to self-insure precisely to avoid 
religious freedom conflicts with state 
mandates that require insurance 
issuers to provide morally objection-
able services in health insurance 
plans.58 Suggesting that religious 

institutions should switch from 
a plan that helps to protect their 
religious freedom to one that could 
actually burden it more is simply 
insulting and further demonstrates 
the Government’s failure to address 
burdens on religious and moral con-
science freedom in a meaningful way. 

Conclusion
The Government could not be on 

greater notice that its actions sub-
stantially burden religious freedom. 
Numerous stakeholders have sub-
mitted comments informing the 
Government that its actions bur-
dened religious freedom,59 Congress 
has held multiple hearings on the 
issue,60 protesters have demonstrat-
ed at the Department of Health and 
Human Services and throughout the 
nation,61 and to date 56 stakehold-
ers have filed 23 federal lawsuits 
against the Government,62 with nine 
of these suits being filed before the 
ANPRM was published.63 Despite 
this outpouring of objection, the 
Government continues down a path 
that unjustifiably burdens religious 
and moral conscience. 

The Government’s misguided 
policies will have unfortunate con-
sequences even apart from harms 
inflicted on religious and moral 
conscience. Faced with laws that 
force them to violate conscience, at 
least two institutions have already 
announced they will drop health 
insurance and more could follow.64 
For individuals enrolled in these 

plans, this means they will have to 
find health insurance elsewhere. For 
the organizations that sponsor these 
plans, this could mean paying signifi-
cant federal fines.65 How any of these 
results advance the purposes of a law 
purportedly designed to increase 
access to health care is beyond 
comprehension. 

even if those individuals who 
lose health insurance find coverage 
elsewhere, and even if those institu-
tions that drop insurance plans find 
the funds to pay their fines and keep 
their doors open, the mandate still 
creates a set of irrational and socially 
counterproductive costs. Money 
that will be spent on federal fines 
could be spent on educating students 
and serving the poor. Many reli-
gious institutions already have been 
forced to expend resources inform-
ing the Government that the man-
date violates their religious or moral 
conscience. On top of all this, more 
than 50 parties already have found it 
necessary to seek redress in federal 
courts, and the day is still young.

The Government should change 
course—now—by immediately with-
drawing the ANPRM and replacing 
it with a rule that would suspend 
the mandate as to abortion-induc-
ing drugs, sterilization procedures, 
contraceptives, and related edu-
cation and counseling while the 
Government figures out how to fully 
protect religious and moral con-
science.  
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rulemaking/upload/comments-to-hhs-on-preventive-services-2011-08.pdf.

22. Comments, The Heritage Foundation, app. at 2 (Aug. 9, 2011), available at https://thf_media.s3.amazonaws.com/2012/pdf/religiouslibertycontraceptiveservice
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26. Jan. 20, 2012 HHS News Release, supra note 23. See U.S. Dep’t of Health & Human Servs., Guidance on the Temporary Enforcement Safe Harbor for 
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at http://online.wsj.com/article/SB10001424052970203718504577178833194483196.html.

28. Press Release, The White House, Fact Sheet: Women’s Preventive Services and Religious Institutions (Feb. 10, 2012), available at http://www.whitehouse.gov/
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Christians” who “adhere to Catholic Church teachings” in their operation of their businesses and, “[f]ollowing these beliefs,” have “for multiple years omitted 
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44. Id.

45. Guidelines, supra note 12. 

46. 77 Fed. Reg. at 16,503.
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